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Appeal from an order of the GCrcuit Court for Dane County,
Cerald C. N chol, Crcuit Court Judge. Reversed and cause

r emanded.

M1 SH RLEY S. ABRAHAMBON, CHI EF JUSTI CE. Thi s case
comes before the court on certification of the court of appeals

pursuant to Ws. Stat. § (Rule) 809.61 (1997-98).1 Mar gar et

L Al subsequent references to the Wsconsin Statutes are to
the 1997-98 text unless otherw se not ed.

1
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Sopha, individually and the Estate of Robert Sopha, acting
t hrough the special adm ni strator Margaret Sopha, the plaintiffs,
appeal an order of the Circuit Court for Dane County, Cerald C
Ni chol, Judge. The order granted the notion of Oaens-Corning
Fi berglas Corporation et al., the defendants, to dismss the
plaintiffs’ action on the ground that it was barred by the
statute of |imtations. W reverse the order of the circuit court
and remand the cause to the circuit court for further proceedi ngs
not inconsistent wth this opinion.

12 In March 1987, Robert Sopha and his wife Margaret filed
a conplaint in the Crcuit Court for MI|waukee County seeking
damages for injuries to Robert’s lungs allegedly caused by
exposure to asbestos. The action was dism ssed “on the nerits and
with prejudice.”?

13 The plaintiffs comrenced this action in March 1997,
al l eging that Robert Sopha had been di agnosed w th nesotheli ong,
a malignant condition allegedly caused by exposure to asbestos.
The plaintiffs assert, and the <circuit court found, that
mesothelioma is distinct from the asbestos-related injuries
alleged in the plaintiffs’ 1987 conpl ai nt.

14 The first issue presented is whether a diagnosis of a
non-mal i gnant asbestos-related condition (here either pleural
t hi ckeni ng or asbestosis) triggers the statute of limtations for

any and all injuries to the plaintiffs caused by exposure to

2 Sopha v. Carey Canada, Inc., No. 87-CV-743-127 (Cct. 23,
1989).
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asbestos, or whether a later diagnosis of a distinct and |ater

mani f est ed mal i gnant asbestos-rel ated condi tion (here
mesot helioma) triggers a new statute of Ilimtations on the
distinct and later manifested condition. We conclude that a

di agnosi s of a non-nalignant asbestos-rel ated | ung pat hol ogy does
not trigger the statute of limtations with respect to a claim
for a later diagnosed, distinct malignant asbestos-related
condi tion.

15 The second issue presented is whether the doctrine of
claim preclusion bars the plaintiffs, whose first action for a
non- mal i gnant asbestos-related condition ended in a judgnent of
dismssal, from bringing a second action for danmages for a
mal i gnant asbestos-related condition. W conclude that the
doctrine of claimpreclusion is not applicable in this case.

16 Qur holding in this case inplicates inportant interests
for the plaintiffs, defendants, and the |egal system After
wei ghing carefully the interests wunderlying the statute of
l[imtations, the single cause of action rule, the discovery rule,
rules limting recovery to damages that are reasonably certain
and the doctrine of claim preclusion, the court concludes that
the plaintiffs should be allowed to go forward with their suit.
W hold that a person who brings an action based on a diagnosis
of a non-malignant asbestos-related condition my bring a
subsequent action upon a |ater diagnosis of a distinct malignant
asbestos-related condition. The diagnosis of a malignant
asbestos-rel ated condition creates a new cause of action and the

statute of limtations governing the nalignant asbestos-rel ated
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condition begins when the clainmnt discovers, or with reasonabl e

diligence should discover, the malignant asbestos-rel ated

condi ti on.

17 For purposes of this appeal we set forth the follow ng

facts. Robert Sopha worked as an insulator from 1951 until his
retirement in 1995. He was regularly exposed to insulation
products containing asbestos during his enploynent. Soneti e

prior to 1987 Robert Sopha was apparently diagnosed with non-
mal i gnant pl eural thickening. Pleural thickening is a non-
mal i gnant physical condition involving the lining surrounding
each lung and the lining inside the chest cavity and is often
i ndi cative of exposure to asbestos.

18 In March 1987, Robert Sopha and his wife filed a
conplaint in the Circuit Court for MIwaukee County seeking
damages for injuries to his lungs, nanely, “asbestosis, pulnonary
fibrosis and other pathology of the lungs plus the risk of
cancer,” allegedly caused by exposure to asbestos. After the
def endants noved to dismss the lawsuit on the basis of the
three-year statute of I|imtations, the plaintiffs noved to
voluntarily dism ss the action. The action was dism ssed “on the
merits and with prejudice” by order dated October 23, 1989.% The

circuit court made no findings of fact.

® Sopha v. Carey Canada, Inc., No. 87-CV-743-127 (Cct. 23,
1989).
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19 In Decenber 1996 Robert Sopha was diagnosed for the
first tinme with nesothelioma, a nalignant condition of the
pleural lining allegedly caused by exposure to asbestos. The
plaintiffs brought an action to recover danmages for nesothelioma
in March 1997

10 Although the defendants, the circuit court and the
court of appeals assert that the case is suitable for sunmary
judgnment and that no material facts are in dispute, the parties
apparently disagree about the nature of Robert Sopha's injuries
in 1987. ¢

11 The plaintiffs assert t hat Rober t Sopha’s 1987
conplaint contains nunerous generic allegations that were not
applicable to Robert Sopha s condition at that tinme. They assert
t hat although the 1987 conplaint indicates that Robert Sopha was
di agnosed with asbestosis, he was really diagnosed with non-
di sabling pleural thickening. Brief and Appendix of Plaintiff-
Appellant at 6 n. 1.

112 The def endant s di sagree W th t he plaintiffs
characterization of Robert Sopha s asbestos-related physical
condition in 1987. The defendants point out that, according to

Robert Sopha’s 1987 conpl aint, he had asbestosis and his injuries

* The defendants’ pl eadings denied or put at issue
allegations in the conplaint. They accept allegations in the
conplaint as true for the limted purpose of deciding their

nmotion to disn ss.
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were serious, permanent and excruciatingly painful.® The
significance of the disagreenent between the parties is not
al t oget her clear. The defendants may be suggesting that if
Robert Sopha had asbestosis in 1987, he m ght have been able to
prove that it was reasonably <certain he would develop
mesot hel i oma and he therefore could have recovered danages for
mesot helioma in the 1987 action.

113 The defendants assert, however, that whether Robert
Sopha had asbestosis in 1987 or whether he had pleural thickening
is neither mterial nor in dispute. It is not material,
according to the defendants, because under existing law the
result is the sane regardl ess of which condition Robert Sopha had
in 1987. According to the defendants, the 1997 action is barred.

It is not in dispute, according to the defendants, because the
plaintiffs offered no evidence at the <circuit court in the
present case concerning Robert Sopha's diagnosis as of 1987.
Joint Brief and Appendi x of Defendants-Respondents at 9.

14 The circuit court and court of appeals assuned, and
this court accepts, the following undisputed facts for purposes
of the summary judgnent ruling: In Decenber 1996 Robert Sopha was
di agnosed for the first time with nesotheliom, a malignant

condition distinct from the other asbestos-related conditions

> The plaintiffs' 1987 allegations were that Robert Sopha’ s
condition had been “diagnosed as asbestosis, pulnonary fibrosis
and/or other pathology of the 1lungs, ~circulatory systens,
pul nonary and respiratory systenms, [and] that he suffers the
possibility of contracting cancer.” The conplaint thus alleged
the possibility of devel oping cancer and did not allege cancer-
related injuries.
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from whi ch Robert Sopha suffered in 1987. Furthernore, according
to the circuit court and court of appeals, it could not be
predicted with reasonable certainty in 1987 that Robert Sopha
woul d devel op an asbestos-rel ated nal i gnancy.

115 Robert Sopha died in Novenber 1997 of nesothelionma, and
the conplaint was anended to include a claimfor wongful death.

On Novenber 26, 1997, the defendants noved to dism ss the action
on the grounds that the action was barred by the statute of
limtations and by the doctrine of claim preclusion. Rel yi ng on
information outside the pleadings, the circuit court treated the
nmotion to dismss as one for sumrary judgnent. See Ws. Stat
§ 802.06(3).

116 The circuit court concluded that the statute of
limtations barred the 1997 action. The circuit court applied the
“single cause of action” rule, which dictates that all clains for
personal injury caused by a tortfeasor’s course of conduct are
part of a single cause of action and nmust be brought in a single
| awsui t . According to the circuit court, the plaintiffs’ cause
of action against the defendants for all personal injuries caused
by exposure to asbestos accrued in the 1980s when the plaintiffs
first discovered the injuries caused by Robert Sopha’ s exposure
to asbestos. The circuit court ruled that the | ater appearance of
mesot hel i oma, a new injury not known earlier, did not start a new
[imtation period or give the plaintiffs a new cause of action.

117 Accordingly, the circuit court held that the 1997 cause
of action was barred because it accrued nore than three years

before the 1997 action was commenced. Although the circuit court
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acknow edged that it was troubled by the result, it concluded it
was not at liberty to adopt a new theory of the application of
the statute of limtations to asbestos cases.

18 The circuit court rejected the defendants’ argunent
that claim preclusion barred the plaintiffs’ cause of action.
The circuit court held that because the plaintiffs could not have
recovered for nesothelioma in the 1987 action, claim preclusion
woul d not bar them from bringing a subsequent action for that new
injury.

119 The plaintiffs appealed the order of the circuit court
to the court of appeals, and the court of appeals certified the

appeal to this court.

20 This court reviews an order granting sunmary | udgnment
using the sanme nethodology as the circuit court. Al t hough we
review the notion for summary judgnment de novo, we benefit from
the analysis of the circuit court. A notion for sunmmary judgnent
will be granted "if the pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent

as a matter of law" Ws. Stat. § 802.08(2).
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21 The first issue presented is whether a diagnosis of a
non-mal i gnant asbestos-related condition (here either pleural
t hi ckeni ng or asbestosis) triggers the statute of limtations for
any and all injuries to the plaintiffs caused by exposure to
asbestos or whether a later diagnosis of a distinct and |ater
mani f est ed mal i gnant asbestos-rel ated condi tion (here
mesot helioma) triggers a new statute of limtations on the
distinct and |later manifested condition.

22 The statute of limtations applicable to the present
case provides that an action to recover damages for injuries to
the person shall be commenced within three years from the tine
the cause of action accrues. Ws. Stat. 88§ 893.04 and 893.54.°
The question thus becones: Wen did the plaintiffs’ cause of
action to recover danages for nesothelioma accrue? “This court

has the power to establish when clains accrue.” Hansen v. A H

Robbins, Inc., 113 Ws. 2d 550, 559, 335 N.W2d 578 (1983).

23 This court has stated that “a cause of action accrues

when there exists a claim capable of enforcenent, a suitable

® Ws. Stat. § 893.04 provides:

. a period of limtation within which an action may be
comenced is conputed from the tine the cause of action
accrues until the action is commenced.

Ws. Stat. 8 893.54 provides:

The follow ng actions shall be commenced within 3 years or
be barred:

(1) An action to recover damages for injuries to the person.

(2) An action brought to recover damages for death caused by
the wongful act, neglect or default of another.
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party agai nst whomit may be enforced, and a party with a present
right to enforce it.”’

24 The defendants argue that the plaintiffs’ cause of
action accrued when Robert Sopha was diagnosed wth pleural
t hi ckening or asbestosis in the late 1970s or early 1980s. The
plaintiffs had a cl ai m capabl e of enforcenent; the plaintiffs had
suitable parties against whom the claimnmay be enforced; and the
plaintiffs had a present right to enforce the claim Accordingly
the defendants conclude that the plaintiffs’ cause of action for
all asbestos-related injuries accrued in the 1980s; that the 1997
action was not filed within three years after the cause of action
accrued; and that the 1997 action is barred by the statute of
l[imtations.

25 The answer to the question of when the plaintiffs’
cause of action accrued for the recovery of damages for
mesothelioma is not as sinple as the defendants contend. Thr ee
judicially created rules conme into play in resolving what
constitutes a cause of action and when a cause of action accrues
for purposes of applying the statute of limtations. These rules
are (1) the single cause of action rule; (2) the discovery rule;
and (3) the rule limting recovery of danages for reasonably
certain consequences.

126 The defendants contend that the determnative rule in

the present case is the “single cause of action” rule, sonetines

" Pritzlaff v. Archdiocese of MIwaukee, 194 Ws. 2d 302,
315, 533 NW2d 780 (1995). See also Meracle v. Children's Serv.

Socy, 149 Ws. 2d 19, 26, 437 N W2d 532 (1989).

10
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"8 or the "rule against

referred to as the “single injury rule
claim splitting."® The single cause of action rule determnes
what constitutes a cause of action. According to the single cause
of action rule, all injuries caused by a single transaction or
series of transactions by a tortfeasor are part of a single cause
of action so that “a later injury fromthe sane tortious act does
not restart the running of the statute [of linmitations].”?'

27 The rule is designed to protect an alleged tortfeasor
from multiple actions by limting a claimant to one action for
injuries arising from the tortfeasor's one course of conduct.
The defendants urge that a |ater appearance of a new injury (in
this case nesotheliona) does not create a new cause of action or
start the running of a new statute of limtations.

128 The plaintiffs rely on the discovery rule announced by
this court in the Hansen! and Borell o' cases. The discovery
rule established that a tort claim accrues for the purposes of
the statute of limtations “on the date the injury is discovered

or with reasonable diligence should be discovered, whichever

occurs first.” Hansen, 113 Ws. 2d at 560. The Hansen court

8 Potts v. Celotex Corp., 796 S.W2d 678, 680 (Tenn. 1990).

° Restatement (Second) of Judgments § 24 cnt. h. (1982)
(relating to claimpreclusion).

0 Segall v. Hurwitz, 114 Ws. 2d 471, 482, 338 N.W2d 333
(Ct. App. 1983).

1 Hansen v. A H Robbins Co., Inc., 113 Ws. 2d 550, 335
N.W2d 578 (1983).

2 Borello v. US. QI Co., 130 Ws. 2d 397, 388 N.W2d 140
(1989).

11
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declared that “[i]t is manifestly unjust for the statute of
limtations to begin to run before a claimnt could reasonably
become aware of the injury”. Hansen, 113 Ws. 2d at 559.

129 The plaintiffs argue that they had no way of
di scovering Robert Sopha's nesothelioma until he was diagnosed
with the condition in 1996 and that pursuant to the discovery

rule their cause of action for nesotheliom accrued at that tine.

130 The defendants contend that the discovery rule does not
apply in the present case because in the 1980s the plaintiffs
knew that they had an injury allegedly attributable to the
defendants’ conduct, even though they did not know the full
extent of the injury. Therefore, according to the defendants,
even if we were to apply the discovery rule, all the el enents of
the plaintiffs’ cause of action based on exposure to asbestos
were present in the 1980s and the statute of limtations began to
run. They conclude that the 1997 action is therefore barred by
the statute of |imtations.

131 The defendants nake a valid point. Several Wsconsin
cases support the proposition that the appearance of the first

conpensable injury starts the statute of |limtations running for

12
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all clains based on the tortfeasor’s single course of conduct,
even for future injuries that may be difficult to predict.?*®

132 The defendants’ argunent |eads to discussion of the
third rule that demarcates the danmges recoverable in an action
and therefore affects what constitutes a cause of action and the
date of accrual. The third rule declares that recovery for
damages may be had for “reasonably certain injurious consequences
of the tortfeasor's negligent conduct, not for mnerely possible
i njurious consequences.”! In Wsconsin a claimant cannot recover
for specul ative or conjectural damages.

133 As explained earlier, for purposes of this appeal we
assune that the plaintiffs could not have recovered damages for

nmesot hel i oma before 1996, because it was not reasonably certain

13 See, e.g., N erengarten v. Lutheran Soc. Servs. of Ws.,
219 Ws. 2d 686, 702, 580 N.W2d 320 (1998) (parents’ cause of
action agai nst adoption agency accrued in 1990 with diagnosis of
child s attention deficit hyperactivity disorder; statute of
limtations barred 1995 lawsuit alleging a nore severe injury);
Pritzlaff v. Archdi ocese of M| waukee, 194 Ws. 2d 302, 317, 533
N.W2d 780 (1995)(claimant’s cause of action for non-consensua
sex accrued at tinme of sexual contact, not |ater when claimnt
| earned of enotional distress); dson v. St. Coix Valley Mnl
Hosp., 55 Ws. 2d 628, 633, 201 N W2d 63 (1972)(statute of
[imtations comrenced when bl ood transfusion inpaired claimnt’s
capacity for childbearing, even though her injury did not
mani fest until four years later); Elfers v. St. Paul Fire and
Marine Ins. Co., 214 Ws. 2d 499, 506, 571 N.W2d 469 (C. App
1997) (claimant may not wait and see full extent of injuries but
must file a lawsuit upon learning of disabling injury); Banc One
Bl dg. Managenent Corp. v. WR Gace Co., 210 Ws. 2d 62, 78, 565
N.W2d 154 (C. App. 1997)(cause of action for asbestos-rel ated
damage to building accrued when owner first |earned that asbestos
was present and woul d increase costs of renovation project).

¥ Brantner v. Jenson, 121 Ws. 2d 658, 663-64, 360 N W2d
529 (1985)(quoted wth approval in Mracle v. Children’ s Serv.
Socy of Ws., 149 Ws. 2d at 27).

13
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before that year that Robert Sopha would devel op nesothel i ona.
According to the defendants’ reasoning, the plaintiffs’ claimfor
mesot helioma was therefore, on the one hand, barred by the
statute of limtations if brought in 1997 because the cause of
action accrued in the 1980s under the single cause of action and
di scovery rules. On the other hand, according to the defendants’
reasoning, the plaintiffs’ claimfor mesotheliom would have been
premature if brought in the |1980s because recovery of damages was
limted to reasonably certain injuries. If the court adopts the
defendants’ position, the plaintiffs will have no opportunity, at
any tinme, to recover for the nobst severe injuries allegedly
caused by defendants’ conduct. The defendants’ argunent inparts,
as one court wote, “ultimate neaning to the phrase ‘catch
22 .10

134 These three rules, delineating for purposes of the statute
of limtations what constitutes a cause of action, when a cause of

action accrues and what danmages are recoverable in an action, are not

i roncl ad. “The question of what constitutes a cause of action and
the concept of a statute of limtation is basically a question of
public policy.” Oson v. St. Coix Valley Mem| Hosp., 55 Ws. 2d

628, 636, 201 N.W2d 63 (1972)(Hallows, C.J., concurring).
135 In this case the rules nust be considered in the
context of asbestos injuries and this action brought to recover

damages for nesothelioma. The rules nust be bal anced and wei ghed

1 Devlin v. Johns-Manville Corp., 495 A 2d 495, 502 (N.J.
Super. C. Law Div. 1985).

14
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as we attenpt to resolve whether the statute of limtations bars
the plaintiffs’ 1997 action.

136 Two conflicting public policies are raised by a statute
of limtations: discouraging stale and fraudulent clains and
allowng diligent neritorious claimnts to seek redress for
injuries sustained.® The problens caused by the |apse of tine
must be balanced against the value of allowing neritorious
clai ms. Hansen, 113 Ws. 2d at 559.

37 The single cause of action rule, like the statute of
limtations, seeks to deter stale clains and to allow repose for
all eged tortfeasors, thus enabling them to plan for the future
with certainty about liability. The single cause of action rule
al so seeks to deter vexatious and multiple lawsuits arising out
of the sane tortious incident."

138 The discovery rule, by conparison, is grounded in
considerations  of justice, reasonabl eness and fundanent al
fairness. Hansen, 113 Ws. 2d at 560. The discovery rule allows a
cause of action to go forward when an injured person has had no
opportunity to litigate a claim Allowng such a neritorious
claim to proceed “outweighs the threat of stale or fraudul ent

actions.”'® Although the statute of limtations and the single

® Hansen, 113 Ws. 2d at 558.

7 Eagle-Picher Indus., Inc. v. Cox, 481 So. 2d 517, 520
(Fla. Dist. C. App. 1985).

' Hansen, 113 Ws. 2d at 559. See also Spitler v. Dean, 148
Ws. 2d 630, 633, 436 N.W2d 308 (1989).

15
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cause of action rule are designed to deny a forum to claimnts
who do not diligently pursue their clains, the plaintiffs in the
present case did not “sleep” on their claim for nesotheliona.
They brought the 1997 action pronptly after the diagnosis. In
this case the discovery rule mlitates in favor of splitting the
actions and starting the statute of limtations anew upon the
di agnosi s of nesot hel i ona.

139 Furthernore, although stale clains are disfavored
because the search for the truth is often hanpered by the
destruction, loss or fading of evidence and the death or
di sappearance of witnesses, in this case allowing the plaintiffs
to proceed furthers the search for the truth. The evidence
relating to the existence of Robert Sopha's nesothelioma, its
cause and the resultant damage has devel oped since 1987. All ow ng
claims to proceed when claimants file within three years of
di scovering an asbestos-rel ated malignancy, as opposed to trying
damages for the risk or fear of cancer when the first effects of
exposure to asbestos appear, pronotes the devel opnent of nore
accurate factual records for deciding damages.'® Moreover, there
is alnmpst no chance that the allegation of the existence of
nmesot hel i oma or any ot her malignancy woul d be fraudul ent.

40 Al though the objectives of the single cause of action

rule are finality and judicial econony, allowi ng a separate cause

9 Wlson v. Johns-Manville Corp., 684 F.2d 111, 119 (D.C
Gr. 1982).

16
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of action for an asbestos-related malignancy if and when it
occurs pronotes judicial econony.

141 As the plaintiffs argue, and as other jurisdictions
have recognized, a holding that bars the plaintiffs’ cause of
action for an asbestos-related malignancy creates incentives for
claimants to rush to the courthouse to initiate anticipatory
litigation.?® Those who are diagnosed with pleural thickening or
ot her non-malignant asbestos-related injuries will be encouraged
to file lawsuits inmmediately upon diagnosis, even if they are
asynptomati c and would otherwi se be reluctant to sue. To protect
t henmsel ves they will be forced to initiate litigation based on
the possibility that they wll develop nore serious asbestos-
related conditions in the future.

42 The court nust also take into account the objective of
tort law that neritorious claimnts recover adequate conpensation
from tortfeasors.? Unless the plaintiffs’ 1997 action is
allowed to proceed the plaintiffs may never recover for serious
injuries allegedly caused by the defendants.

143 In asbestos cases the crucial interests of allow ng
diligent claimants an opportunity to recover for serious injury
or wongful death and of deterring anticipatory |awsuits outweigh

the threat of stale or fraudulent actions and a tortfeasor’s

20 See, e.g., WIlson v. Johns-Manville, 684 F.2d at 120;
Eagl e- Pi cher Indus., 481 So. 2d at 522(citing cases).

2l See CLL Assoc. v. Arrowhead Pacific Corp., 174 Ws.2d
604, 610, 497 N.W2d 115 (1993) (articulating the purposes served
by tort |aw).

17
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interest in repose. As one court stated, “[t]he dinensions of
asbestos litigation are so vast, and the potential for inequity
so great, that the need for finality—and the rule against
[clain] splitting—pales in inportance.”?

144 W therefore hold that the statute of limtations does
not bar the plaintiffs’ 1997 action. The diagnosis of a non-
mal i gnant asbestos-related |ung pathol ogy does not trigger the
statute of limtations with respect to an action for a later
di agnosed, distinct malignant asbestos-rel ated condition.

145 Qur decision brings us in conformty with the majority

of other jurisdictions that have considered the issue of whether

the statute of limtations bars an action for a l|later diagnosed

22 Eagl e- Pi cher Indus., 481 So. 2d at 525.

18
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mal i gnant asbestos-related condition.? These jurisdictions

conclude that the community’'s interest in conpensating persons

>3 See, e.g., WIlson v. Johns-Manville, 684 F.2d at 120-21
(diagnosis of mld asbestosis did not start statute of
limtations for nesothelioma caused by sanme exposure to
asbestos); Mller v. Arnmstrong Wrld Indus., Inc., 817 P.2d 111
113 (Col o. 1991) (diagnosis of pleural thickening did not start
statute of limtations for later claim for asbestosis); Eagle-
Picher Indus., 481 So. 2d at 520 (claim for increased risk of
getting cancer upon diagnosis  of asbestosis di sm ssed,;
conplainant may sue if later diagnosed with cancer); VaSalle v.

Celotex Corp., 515 N E. 2d 684 (Ill. App. 1987) (claim for lung
cancer not barred by earlier diagnosis of asbestosis); WIber v.
Onens-Corning Fiberglas Corp., 476 N W2d 74, 78 (lowa

1991) (claim for nesothelioma did not accrue when plaintiff was
di agnosed with asbestosis); Pierce v. Johns-Manville Sal es Corp.
464 A 2d 1020, 1028 (M. 1983) (claim for lung cancer not barred
by earlier diagnosis of asbestosis when no recovery was had for
asbestosis); Larson v. Johns-Manville Sales Corp., 399 N.W2d 1,
9 (Mch. 1986) (clains for asbestos-related cancer not barred by
earlier diagnosis of asbestosis when no prior action for
asbestosis brought); Mrinari v. Asbestos Corp., 612 A 2d 1021
1028 (Pa. Super. 1992) (diagnosis of pleural thickening did not
start statute of Ilimtations for late action based on |ung
cancer), nodified on other grounds, Simons v. Pacor, Inc., 674
A 2d 232, 237-39 (Pa. 1996) (claim based on diagnosis of
asynptomatic pleural plaques is sufficient to state a limted
claim for nmedical nonitoring damages; discussing with approva
that part of Marinari that addressed the statute of limtations
guestion); Potts v. Celotex Corp., 796 S.W2d 678, 685 (Tenn.
1990) (cl aim for nesothelioma not barred by earlier diagnosis of
asbest osi s) .

A few jurisdictions have held that +the statute of
l[imtations begins to run on the manifestation of the first
asbestos-related ill ness. See, e.g., Joyce v. AC & S, Inc.
785 F.2d 1200, 1203-05 (4'" Cir. 1986)(under Virginia Iaw,
di agnosis of pleural thickening triggered statute of limtations
for all asbestos-rel ated di sease); Matthews v. Cel otex Corp., 569
F. Supp 1539, 1542-43 (D.N. D. 1983) (under North Dakota law, claim
for lung cancer was dism ssed on statute of l[imtations grounds
when plaintiff was diagnosed with asbestos-related pulnonary
di sease nore than six years earlier); Pustejovsky v. Pittsburgh
Corning Corp., 980 S.W2d 828, 831-33 (Tx. C. App. 1998)(single
action rule prohibits claim splitting in asbestos cases; case
dism ssed on statute of Ilimtations grounds),review granted,
accord Pecorino v. Raymark Indus., 763 S.W2d 561, 569-71 (Tx.
Ct. App. 1988).
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for injuries caused by the tortious acts of others “would be
significantly wundermned by a judge-made rule that upon
mani festation of any harm the injured party must then, if ever,
sue for all harns the sanme exposure may (or may not) occasion

sonetine in the future.” %

146 Even if we were to hold for the plaintiffs on the
statute of Ilimtations issue, the defendants argue that the
doctrine of claim preclusion requires dism ssal of the
plaintiffs’ action.?

47 The doctrine of claim preclusion provides that a final
judgnment on the nerits bars parties fromrelitigating any claim
that arises out of the sane relevant facts, transactions or
occurrences.?® Odinarily a final judgment is conclusive in al
subsequent actions as to all matters "which were litigated or

which might have been litigated in the former proceedings."?’

2 WIlson v. Johns-Manville, 684 F.2d at 1109.

2> The term claim preclusion replaces res judicata; the term
i ssue preclusion replaces collateral estoppel. Northern States
Power Co. v. Bugher, 189 Ws. 2d 541, 550, 525 N.W2d 723 (1995).

? Northern States Power, 189 Ws. 2d at 550. See also
Depratt v. West Bend Mutual Ins. Co., 113 Ws.2d 306, 311-12, 334
N. W2d 883 (1983)(adopting the transactional approach set forth
in the Restatenent (Second) of Judgnments 8 24 (1982) to determ ne
whet her two suits involve the sanme cause of action).

2" Depratt, 113 Ws.2d at 310. See also Lindas v. Cady, 183
Ws. 2d 547, 558, 515 N.W2d 458 (1994).
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Claim preclusion focuses on judgnents and their preclusive
effect.

148 Under the doctrine of claim preclusion, a subsequent
action is barred when the followng three factors are present:
(1) identity between the parties or their privies in the prior
and present suits;?® (2) prior litigation resulted in a final
judgment on the merits by a court with jurisdiction;? and (3)
identity of the causes of action in the two suits. Northern

States Power Co. v. Bugher, 189 Ws. 2d 541, 551, 525 N.w2d 723

(1995).
149 We address the question whether the 1987 and 1997
actions are based on the same cause of action so that claim

precl usi on applies. Qur analysis is simlar to our earlier

8 The parties to the 1987 and 1997 actions are, for the

nost part, identical. In the 1987 action both Margaret and Robert
Sopha were naned plaintiffs. In the 1997 action Margaret Sopha
is suing in her owm right and on behalf of Robert Sopha's estate.

Ten of the thirteen defendants naned in the present action
were also nanmed in the 1987 action. One of the new defendants,
Rapi d Anerican Corp., was sued in part for assum ng the asbestos-
related liabilities of a defendant in the first action, Celotex.

Two defendants (Anchem Products Inc. and Al Tenp Insulation
Inc.) were not parties to the first action. The defendants
assert that because the plaintiffs have not disputed claim
preclusion as to these new defendants on the grounds that they
were not sued in the first action, the plaintiffs have waived
such an argunent. Because we hold that the plaintiffs’ action is
not barred by claim preclusion, we do not address the nerits of
this argunent relating to these three defendants.

2 The plaintiffs® 1987 action was dismissed on the merits
and with prejudice. W do not address the plaintiffs’ contention
that when an earlier judgnent does not contain any factual
findings it does not bind the parties on any issue which m ght
arise in a subsequent case involving a different cause of action.
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di scussion of when a cause of action accrues for the purposes of
the statute of I|imtations. The policies wunderlying claim
preclusion and the single cause of action rule, which we
di scussed earlier in addressing the statute of limtations, are
closely rel ated.

150 The plaintiffs argue that claim preclusion does not
apply because they could not have recovered for nesothelioma in
1987, when there was no “reasonable certainty” that Robert Sopha
woul d develop this condition. This argunent would not generally
bar the defense of claim preclusion. Ordinarily, a subsequent
injury resulting froma tortfeasor’s conduct does not give rise
to a new cause of action for the purposes of claim preclusion
The Restatenent (Second) of Judgnents explains: “It is inmaterial
that in trying the first action he [the claimant] was not in
possession of enough information about the danages, past or
prospective, or that the damages turned out to be unexpectedly
| arge and in excess of the judgment.”3?

51 daim preclusion rests on the policy that justice is
better served by ensuring finality of judgnents and furthering
repose, rather than by allowng a claimant the opportunity to

obtain inproved justice in a second action. This court summarized

30 Wlson v. Johns-Manville, 684 F.2d at 118 n. 36.

¥ Restatenent (Second) of Judgnments § 25, cnt. c (1982).

In contrast to the rule stated in the Restatenent, sone
courts would allow claim splitting when the clainmnt does not
know the full dinensions of the claimat the tinme of the first
action. See 18 Charles Alan Wight et. al., Federal Practice and

Procedure 8§ 4415 (1981) (citing cases).
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the purposes of claim preclusion as follows: “the doctrine of
claim preclusion provides an effective and wuseful neans to
‘relieve parties of the cost and vexation of multiple lawsuits,
conserve judicial resources, and, by preventing inconsistent

deci si ons, encourage reliance on adjudication.”” Northern States

Power, 189 Ws. 2d at 559 (quoting Allen v. MCurry, 449 U. S. 90,
94 (1980)).

152 Al though the purposes underlying claim preclusion are
inportant, this court does not blindly apply the doctrine of
claim preclusion. The federal seventh circuit court of appeals

acknow edged this principle of Wsconsin |aw as foll ows:

Wsconsin |law does not treat res judicata as an
ironclad rule which nust be inplacably applied whenever
its literal requirenents are net, regardless of any
countervailing considerations. (citations omtted)
Wil e cases admitting exceptions to the rule are rare,
we believe that the Suprenme Court of Wsconsin would
not turn a deaf ear to argunent that in a particular
sort of <case the policy reasons for allowing an
exception override the policy reasons for applying the
general rule.

Pat zer v. Board of Regents, 763 F.2d 851, 856 (7'" Cir.

1985) . 32
153 Exceptions to the doctrine of claim preclusion,

confined within proper limts, are “central to the fair

2. The seventh circuit cited Wendlend v. Wendlend, 29
Ws. 2d 145, 157, 138 N W2d 185 (1965) (neking exception to
claimpreclusion in child custody cases), and McCourt v. Algiers,
4 Ws. 2d 607, 611, 91 N.W2d 194 (1958)(stating that doctrine of
res judicata is based on proposition that repeated litigation of
identical issues is undesirable when not necessary to prevent
unf ai rness) .
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adm nistration of the doctrine of res judicata.” Restatenent
(Second) of Judgnments § 26, cnt. i (1982). C aimpreclusion
may be disregarded in appropriate circunstances when the
policies favoring preclusion of a second action are trunped
by other significant policies. Caim preclusion, |ike the
single cause of action rule and the discovery rule, is a
principle of public policy applied to render justice, not to
deny it. Any exception to claim preclusion, however, nust
be limted to special circunstances or the exceptions wll
weaken the val ues of repose and reliance. %

154 We conclude that this case presents a special
circunstance in which claim preclusion should not apply. A
hol ding that claim preclusion bars a second action would force
claimants to choose between seeking recovery for non-nmalignant
asbestos-related injuries, such as pleural thickening, or waiting
for the devel opnent of nore serious malignant injuries. Those
claimants who wait and do not develop nalignant conditions would
likely lose their claim for non-nalignant injuries because the
statute of limtations will have run. Those claimants, |ike the
plaintiffs, who bring an action inmediately for damages for their

non-malignant injuries wuld be forced to seek damages for the

33 18 Charles Alan Wight et. al., Federal Practice and
Procedure 8§ 4415 (1981).

24



No. 98-1343

fear of devel oping cancer; 3*

they would not be permtted to
recover for the malignant condition they m ght |ater devel op.

155 Exposure to asbestos can result in several injuries
that have long latency periods. A claimant in an asbestos case
cannot know all the injuries when the early manifested harns
appear and consequently cannot sue for all danmages at one tine.
Al t hough latent conditions nmay occur as a result of any tortious
conduct, we can reasonably expect | at ent conditions to
materialize in asbestos cases. That factor distinguishes asbestos
cases from nost other tort cases. Under these special
circunstances relating to exposure to asbestos, the interest in
finality of judgnments is outweighed by the needs of claimnts
who, through no fault of their own, cannot discover all possible
injuries when the first injury appears.

56 This court continues to recognize the inportant val ues
inherent in the doctrine of claim preclusion. Today s decision
carves out what we view as a narrow exception to that doctrine.
Allowing the plaintiffs’ 1997 action to proceed permts a
meritorious claimto be litigated and at the sanme tine does not
open the courts to vexatious, repetitious or needl ess clains.

157 In sum the court concl udes that because the
devel opment of nesothelioma could not have been reasonably

predi cted when the 1987 action was brought, an exception to claim

3 Brantner v. Jenson, 121 Ws. 2d 658, 666, 360 N.W2d 529
(1985)(“A doctor’s realistic prediction as to the possibility of
future surgery, illness or disability nay give rise to reasonable
fear and anxiety in the victim concerning his or her future
health and well-being.”).
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preclusion is justified in this case. As the Restatenent of
Judgnents decl ares, claim preclusion shall not be enforced if it
"is clearly and convincingly shown that the policies favoring
preclusion of a second action are overcone for an extraordinary
reason . . . ." Restatenent (Second) of Judgnments 8§ 26(f) (1982).
The overwhelmng interest in justice served by allowng the
plaintiffs’ 1997 cause of action to proceed outweighs the
policies favoring claimpreclusion. To bar plaintiffs cause of
action in this case would be to deny justice.

158 Several jurisdictions that have decided the question of
claim preclusion in asbestos cases simlar to this one have cone
to the same conclusion that we reach today.*®

\
159 We next consider the defendants’ other argunents

agai nst today’s hol di ng.

% See Marinari v. Asbestos Corp., 612 A 2d at 1028-29 (“we
today join a mpjority of jurisdictions which have responded to
this difficult issue by holding that an asbestos plaintiff my
assert, in a second lawsuit, a claim for a distinct, separate
di sease if and when it develops at a later tine”), nodified on
ot her grounds, Simons v. Pacor, Inc, 674 A 2d at 237-39 (claim
based on diagnosis of asynptomatic pleural plaques would be
sufficient to state a limted claim for medical nonitoring
damages only; discussing with approval the part of Marinari which
allows claim splitting); Eagle-Picher Indus., 481 So. 2d at 520
(claimants may bring second action for asbestos-related cancer
di agnosed after first action); Devlin v. Johns-Mnville Corp.,
495 A . 2d 495, 500-502 (N.J. Super. C. Law D v. 1985) (claimants
may bring a second action for exposure to asbestos if and when
asbestos-rel at ed cancer di agnosed).
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160 The defendants argue that allowng the plaintiffs’ 1997
action to proceed deprives themof their vested property right in
the 1987 judgnment or of their constitutionally protected right to
be free of a claimonce the statute of limtations has expired.
They assert that extension of the period of limtations after its
expiration anounts to a taking of property w thout due process of
I aw. As we stated in Borello, 130 Ws. 2d at 416, “[c]learly,
once a statute of |limtations has run, the party relying on the
statute has a vested property right in the statute-of-limtations
defense, and new l|law which changes the period of l|imtations
cannot be applied retroactively to extinguish the right.”

61 However, as the defendants recogni ze, Borell o held that
an interpretation of when a cause of action accrues does not
of fend vested property rights. Borello, 130 Ws. 2d at 417-21.
In this case, as in Borello, we are interpreting when a cause of
action accrues. W hold that until Robert Sopha was diagnosed
with nesothelioma in 1996, the plaintiffs had no enforceable
claim for nesothelioma. Because the plaintiffs had no claim for
damages for nesothelioma until 1996, their 1997 cause of action
for nmesothelioma was not barred by the statute of |imtations
and nothing in this opinion revives a statute of limtations.
Furthernore, the 1987 judgnent never enconpassed the claim for
damages for nesothelioma and so the 1997 action does not violate
the defendants’ property rights in the 1987 judgnment. W
therefore reject the defendants’ argunent that our holding
vi ol ates the defendants’ constitutional rights.

B
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162 The defendants further argue that any change in the
statute of limtations is for the legislature, citing State v.

Chrysler Qutboard Corp., 219 Ws. 2d 130, 580 N.W2d 203 (1998).

In Chrysler Qutboard, the court acknow edged that “Wsconsin

courts have traditionally held that statutes of limtations are
policy considerations within the province of the |egislature. ”3®
We whol eheartedly agree with this statenent.

163 But the court in Chrysler Qutboard distinguished that

case in which it refused to adopt the discovery rule for
violations of state law from tort cases involving concealed,
latent injuries in which the discovery rule had already been

adopted. 219 Ws. 2d at 156. In Chrysler Qutboard the court

deferred to the legislature. In tort cases involving |atent
injuries this court has, when the demands of justice so require,
interpreted when a cause of action accrues. The sem nal decision

is, of course, Hansen v. A H Robbins, Inc., 113 Ws. 2d 550,

559-60, 335 N.wW2d 578 (1983), in which the court adopted the
di scovery rule for tort cases, thus exercising its power to
determine when clainms accrue “in the interest of justice and
fairness.” Hansen is precedent for this case.
C.
164 The defendants contend that our holding wll encourage
all those diagnosed with asynptomatic pleural thickening or m nor

asbestos-related injuries to file lawsuits, when they m ght not

% State v. Chrysler Qutboard Corp., 219 Ws. 2d 130, 156,
580 N.W2d 203 (1998)(quoting MIler v. Kretz, 191 Ws. 2d 573,
580, 531 N.W2d 93 (Ct. App. 1995)).
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otherwi se do so. The defendants assert that, while actual
damages for such <clains would be small, claimants could
potentially recover significant damages for fear of future injury
and then in subsequent suits recover significant damages if a
mal i gnancy devel ops. The defendants argue that a tortfeasor’s
paynment both for risk of future cancer and for the cancer that
| ater develops is unfair. 1In this case, however, the plaintiffs
did not recover conpensation in the 1987 action. The scenario the
def endants present is not before us, and we do not address it.

165 The defendants point out that our decision raises the
possibility that a claimnt could seek punitive damages nore than
once against the sane tortfeasor. Although we recognize such an
issue as a theoretical possibility, the facts of this case do not
present this issue, and we do not address it.

166 The defendants further contend that allowing multiple
actions for different injuries caused by the sanme course of
tortious conduct creates a slippery slope down which our
jurisprudence relating to statute of I|imtations and claim
precl usion would slide. The defendants m sconstrue the nature of
our hol di ng. W do not overrule any of our prior cases.

Deci sions such as N erengarten v. Lutheran Soc. Servs. of Ws.,

219 Ws. 2d 686, 580 Nw2d 320 (1998), and Pritzlaff .

Archdi ocese of M| waukee, 194 Ws. 2d 302, 533 N.W2d 780 (1995)

are still good I|aw Qur decision today carves out a limted
exception to the single cause of action rule and the claim
precl usion doctrine. Al t hough wunforeseen injuries with |ong

| atency periods may occur in any tort case, asbestos cases are
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different. We know that exposure to asbestos can involve both
long l|atency periods before the appearance of physical changes
and the progression of distinct physical diseases. These aspects
of exposure to asbestos are what differentiate asbestos cases
fromthe run of the mll personal injury case and are central to
our holding. W recognize that clains based on exposure to other
t oxi ¢ substances may have patterns of di sease progression simlar
to clains based on exposure to asbestos. The court w |l consider
t hose cases when they are presented.
D.

167 The defendants urge that if the court is not wlling to
dismss the plaintiffs’ 1997 action, then the court should bar a
cause of action for asynptomatic pleural thickening, elimnating
recovery of damages for nedical expenses, fear of future injury
and punitive damages. |If the court bars the cause of action for
pl eural thickening, contend the defendants, it could logically
establish that the statute of |imtations for nesotheliom and
other nore serious asbestos injuries does not begin to run until
the claimant discovers the serious injury. Such a holding, the
defendants assert, is consistent with this court’s holdings in

Ni erengarten, 219 Ws. 2d at 701-02, and Meracle v. Children’s

Serv. Socy of Ws., 149 Ws. 2d 19, 26, 437 N.W2d 532 (1989),

that a cause of action arises only upon the expenditure of
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“extraordi nary expenses.” Sone jurisdictions have adopted this
appr oach. ¥

168 We decline to adopt the blanket ruling the defendants
request. A decision whether a claimnt can recover for pleural
t hi ckeni ng or asbestosis nust be made by the circuit court on a
case-by-case basis. If the claimant fails to prove damages, the
circuit court should dismss the action.

E

169 The defendants propose alternative options for
claimants who are diagnosed with pleural thickening or mnor
asbestos-related injuries that will allow the claimants to file
l[itigation if serious injuries develop in the future. First, the
def endants suggest that a claimnt can seek in a lawsuit or in a
negoti ated settlement the right to file subsequent litigation if
and when cancer or other nore serious asbestos-related injuries
arise.®® Second, the defendants suggest that a claimant can sign
up on the “pleural registry.” The registry, as we understand it,
was created by nenbers of the plaintiffs’ and defendants’ bars

and allows those exposed to asbestos to “sign up” upon

% See In re Hawaii Federal Asbestos Cases, 734 F. Supp.

1563, 1567 (D. Haw. 1990) (“nere presence of . . . pleural plaques
in the | ung unacconpani ed by an objectively verifiable functional
impairnment is not enough [to recover]"); Owens-lllinois .

Arnmstrong, 591 A 2d 544, 560-61 (M. App. 1991)(no danages
recovered for pleural thickening because no functional inpairnent
or harm, rev'd in part on other grounds, 604 A 2d 47 (M. 1992);
Si nmmons v. Pacor, Inc., 674 A 2d at 235-238 (asynptomatic pleural
t hi ckening gives rise to recovery for medical nonitoring only).

% Restatenment (Second) of Judgments § 26(1)(b) and cnt b.
(1982) explain that a court in a first action may expressly
reserve a claimant’s right to naintain a second action.
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di scovering that they have pleural thickening or other non-
mal i gnant asbestos-related conditions. Those who sign up nmay
bring future clains if and when they develop nore serious
asbestos-related injuries, and the signatory entities agree not
to assert the defense of the statute of limtations.

170 Wiile these nmay be good solutions to an admttedly
difficult situation for both claimants and alleged tortfeasors,
this court cannot rely on voluntary private arrangenents to
dictate our jurisprudence for those who cannot or do not avail
t hemsel ves of these alternatives.

171 Indeed, if we were to hold today that the plaintiffs
1997 action was barred by the statute of limtations or the
doctrine of claimpreclusion, alleged tortfeasors may have little
reason to enter any such agreenments or maintain a registry. In
any event, these alternatives do not help the plaintiffs in the
present case.

F.

172 The defendants further request that even if this court
allows the plaintiffs’ 1997 action to proceed, we should apply
our holding prospectively. The plaintiffs do not object to
applying the holding prospectively as long as they get the
benefit of the ruling.

173 We should not decide the question of prospective or
retroactive application of the holding in this case wthout
briefs on the nerits by parties who take adverse positions.

74 In sum for the reasons set forth, we hold that a

person who brings an action based on a diagnosis of a non-
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mal i gnant asbestos-related condition nmay bring a subsequent
action upon a later diagnosis of a distinct malignant asbestos-
related condition. The diagnosis of a malignant asbestos-rel ated
condition creates a new cause of action and the statute of
l[imtations governing the malignant asbestos-related condition
begi ns when the cl aimant discovers, or with reasonable diligence
shoul d discover, the malignant asbestos-related condition. The
order of the circuit court is reversed and the cause is remanded
for further proceedi ngs not inconsistent with this hol ding.

By the Court. The order of the circuit court is reversed

and the cause remanded.

33



No. 98-1343



